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PRELIMINARY STATEMENT

Relator’s brief, while long on words and pages, is short on substance. Respondent, who
was very familiar with the cdams pending before him and after reviewing the briefs and hearing
agument, ordered Relator to answer pecific interrogatories, to produce documents described
in specific requests and to produce representatives to tedify on specific topics. Save for one
interrogatory and one request for production, Relator has falled in this Petition to specify
which interrogatories, which requests for production and which depostion topics are even
subject to this writ proceeding. Instead, Relator makes broad, genera swipes at the discovery
preventing Respondent from making specific arguments and this Court from meking a specific
ruling.

Relator contends that Respondent entered discovery orders “without subject matter
jurisdiction and without any consderation of relevant scope or burden.”” Reator's arguments
on these issues were rgected by Respondent and by the Court of Appeds for the Western
Didrict, Case No. WD 64602 (Oct. 12, 2004). Ingtead of citing the specific discovery
requests which it deems objectionable, Reator cites specific requests made in other
proceedings, as though they have some direct corrdation to the issue now before the Court.
They do not. Reator argues that discovery is only limited to a separate workers compensation
dam but fals to explan which spedific interrogatories, requests for production or deposition
topics are only o related.

As concerns the two cited discovery requests, Relator claims a burden to make a full

response but does not explan why it faled to file a motion for protective order to limit the



discovery. Reator's argument dlows it to refuse to disclose the information that it readily
possesses and avoid its obligation to participate in discovery in good faith.

In presenting this matter, Relator mischaracterizes the clams in this case, misstates
underlying facts, misconstrues the objectives behind the discovery ordered and exaggerates
the supposed burden of that discovery. A Petition for Writ is supposed to seek specific rdief
yet Relator, more often than not, reies on vague generdities rather than gspecifics. Reator's
Petition should be denied on that basis alone.

In this case, the hers of Roy Dietiker have brought wrongful death product liability
dams aganst Relator, Defendant Ford Motor Company (“Ford”), in Ford's capacity as a
manufacturer of automotive brakes used by decedent in a non-employment capacity and
wrongful death product ligbility and non-product liability clams againgt John Doe Defendants
1-20, many of whom may have manufactured products used a the decedent's place of
employment, which coincidentdly was a Defendant Ford’s Claycomo, Missouri plant. All of
these clams are currently at issue.

With regard to the at-issue discovery, Relator wears two hats, one as a defendant and
another as a witness in possesson of discoverable evidence admissble agang other parties.
Cetan discovery is intended to invedtigate the dams agang Reaor and Relator's defenses.
Reator is a primary source, if not the only source, of information that can evidence claims
agang others, in this case. dedgners, manufecturers, didributors, users or disturbers of
asbestos products, the John Doe defendants. Relator seeks to avoid discovery in its capacity

as a defendant by assarting that the Court lacks jurisdiction and/or that the discovery is overly



broad. Redator seeks to avoid discovery in its cgpacity as a witness by miscongtruing the
discovery as concerning only a separate workers compensation dam only.  Both postions
are without merit.

Pantiffs requested discovery from Reator to assst them in thar product liability
dams againgt Reator and John Doe Defendants 1-20. With respect to thelir clams against
Relator, PRantiffs served Redator with certan specific discovery concerning: (1) Relator's
manufacture of asbestos products;, (2) Relator's knowledge of the hazards of asbestos; (3)
actions taken by Redator to protect its customers and others from asbestos hazards; (4)
research into the hazards of asbestos, (5) warnings of those hazards, (6) Rdator's affirmative
defenses; and (7) related issues.

Pantiffs dso served discovery upon Relator concerning the existence of asbestos at
the Ford Claycomo assembly plant where decedent worked for over 30 years. This discovery
IS necessary to: (1) obtan basc medica records concerning the decedent generated by
Relator's corporate medica depatment; (2) locate documents which may identify potential
additional defendants, such as manufacturers and distributors of asbestos and contractors and
others who caused decedent to become exposed to asbestos who may be substituted for the
John Doe Defendants;, (3) identify witnesses who may testify to such exposures, (4) obtain
evidence that establishes that the type of product a issue, and the type of asbestos used in that
product, and whether it was considered hazardous by Relator (Relator denies this fact in this
action); (5) obtain evidence that Relator could have provided a direct warning to decedent

concerning the hazards of asbestos in the products at issue; (6) disprove Reator's affirmative



defenses and (7) to support a punitive damages clam.

Relator objected to the discovery and its objections were fully briefed and argued.
After reading the briefs and hearing the argument, Respondent issued Orders compelling the
discovery that Relator seeks to prohibit. See Relator’'s Exhibit B-1, B-2 and B-3. Reator first
sought prohibition from the Court of Appeds for the Western Didrict.  Three days after filing
its Petition for Writ, Relator provided extensve supplementation of discovery, including the
production of ten (10) banker boxes of documents and supplemental answers to
interrogatories.  Exh. NN.  Immediaiely theresfter Plaintiffs contacted Rdaor to see if
Relator was dill pursuing a Writ of Prohibition with the Court of Appeals and, if so, on what
issues. Reator did not adequately address the questions. Soon after the production, the Court
of Appedls denied the writ. Exh. A. To date, Relator has never addressed the above questions.

Relator's podtion that discovery requests are overly broad is not consstent with its
actions in this case or with its answers to discovery in other asbestos cases.  interrogatories
which it dams to be burdensome here were answered in other cases. Why are they now
burdensome? Reator objects to producing “work related evidence’ yet the 10 newly-produced
boxes contained many such documents.

Relator objects to the Jackson County Uniform Asbestos Interrogatories and Requests
for Production of Documents with no specific explanation, save those concerning workers
compensation dams or the generd objection of burden. This same st of discovery has twice
been sustained by the Court of Appeds. It has aso been sustained once by this Court on a

petition filed by one of the same firms now representing this Relator.  Each court denied the
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writs after afull briefing and argument, with this Court doing so en banc.

Relator argues that the discovery is overly broad even though Reator has answered
virtually the same discovery in other jurisdictions. Redator clams that it is too burdensome
to invedigate what products it manufectured or sold with asbestos. But, Relator does not
inform this Court that it undertook such an investigation over 20 years ago and identified many
products which Relator chose not to include in its interrogatory answers in this case. Relator
does not even fully identify each asbestos product in the six cars purchased by Raintiffs
decedent.

Relator aso dams that searching for asbestosrelated workers compensation clams
must be performed by hand a a cost of $2.7 million dollars. However, it is clear that Relator
itsedf has intentionadly made discoverable evidence too burdensome to produce.  Reator
created a computer program to record its workers compensation clams a a time when it was
a named defendant in many asbestos injury and death cases. It disclosed this computer program
in discovery responses in other asbestos cases in 1988. Yet today, 17 years later, Relator
dams that it is too burdensome to produce the same information. This is an admisson tha
for these past 17 years, Reator has purposefully computerized its workerS compensation
dams in a way that prevents thar disclosure to injured plaintiffs in other litigation. Relator
should not be rewarded for intentiondly creeting its disorganization.

Relator deceives the court by slence. Rdaor actudly mantans a lig identifying its
employees that have suffered “Mesothelioma Degaths” the same asbestosrelated cause of

death suffered by decedent Roy L. Dietiker. Rdator refuses to produce the information that



led to this death list despite its obvious relevance on issues of hazard (Is the asbestos fiber in
the brakes hazardous?), knowledge (When did Reaor become aware of the hazards of
asbestos?), warning (How did Relator act when it learned that its employees were dying of

mesothdioma when exposed to the same fiber contained in the brakes?) and punitive damages.

Generd objections are disfavored. Smilaly, a generd Petition for Writ of Prohibition
should be disfavored. These writ proceedings have caused serious delay in this case.
For dl of the foregoing reasons, and the reasons set forth herein, Relator's Petition for

aWrit of Prohibition must be denied.



STATEMENT OF FACTS

Respondent  respectfully suggests that in  conddering this Petition for Writ  of
Prohibition, the Court should be aware of the facts and clams in this case as wdl as the
goecific discovery which Relator was ordered to produce. As such, Respondent offers the
following statement of facts.

1 Decedent Roy L. Dietiker died of mesothelioma, an asbestos-related cancer of
the lining of the lung that is caused by exposure to asbestos. Exh. B, Reports of Samuel
Hammar, M.D.

2. Relator has produced what it clams is decedent's personnd file. The file
contains medicd records of x-rays teken of the decedent at various times in his career with
Ford. Exh.C.

3. Relator has not produced the actud x-rays for andyss by HaintiffS medicad
experts. Exh. D, Affidavit of Steven E. Crick.

4. Hantffs are the widow of the decedent, Pristlla Dietiker, and his three
auviving sons.  Plantiffs brought this action in July 2003 againgt various defendants under
the Missouri Wrongful Death Act, 8537.080 R.SMo. Rdaor's Exhibit F. Plaintiffs aleged,
among other things, that:

3. Defendant Ford is a sophisicated manufecturer of
automobiles and trucks and parts for such vehicles. Ford employees at
the Claycomo plant, induding decedent, worked to assemble and prepare

vehicles for sde by Ford. The Claycomo plant was congtructed with and



for many years contained numerous asbestos-containing products such
as pipe, boiler, elbow and tank insulation. During relevant times hereto,
many product vehides manufactured and assembled at the Claycomo
plant contained ashestos.

4, Defendant Ford was a dedgner, manufecturer, user,
indaler, and supplier of asbestos-containing products induding brakes,
clutches, cars and trucks.

6. Other defendants names and addresses presently are
unknown to plaintiffs, but may be identified a a later date. These John
Doe Defendants, or ther predecessors in interest, at al times relevant
hereto engaged in the design, manufacture, production, sde, distribution,
inddlation, use or disturbance of asbestos, asbestos-containing products
and/or were supervisors, superiors or co-workers of decedent at Ford
Motor Company. When their names and addresses are discovered,
plantiffs will amend this Petition to gpedficdly name these persons
and/or entities as Defendants.

* * *

0. Exposure to arborne asbestos fibers has been associated

with bronchogenic carcinoma (a mdignancy of the interior of the lung),

mesothdioma (a diffuse mdignancy of the lining of the chest cavity or



abdomen), and cancer of the sscomach, colon and rectum.

10. Asbestos is not subject to degradation and perdsts in a
toxic state once inhaed in the human body.

11.  Asbestos is released in the norma course of ingtallation
of asbestos products and continues to be released during routine use,
maintenance and/or removal of such products and/or of the
appurtenances onto which the products have been applied. The fibers,
once released, settle very dowly and can be essly recycled into the air,
offering repeated posshbilities for additiona exposure, thus causng a
severe and perssent hedth hazard to those using asbestos products or
working in the vicinity of the same.

12. Upon information and bdief, Ford became aware of the
hazards of asbestos by the 1950's and Ford’'s knowledge of those hazards
accumulated, or should have accumulated, theresfter.

29. Upon informaion and beief, defendants knew or should
have known of the hazardous nature of asbestos at the Claycomo plant
and/or in Ford products long before Decedent was exposed to such
asbestos.  Upon information and belief, defendants had, or should have
had, knowledge of sudies that demonstrated a podtive link between

asbestos and pulmonary diseases in the 1940s, 1950s, 1960s and 1970s.



Defendants  knowledge about the hazards of asbestos exposure
accumulated, or should have accumulated, yet defendants falled to warn
decedent concerning those hazards.

33.  As a direct result of the acts, errors and/or omissons of

defendants, Decedent Roy L. Dietiker developed mesothelioma and died.

34. Individudly, and as representative for persons identified
under 8537.080.1(1) R.S. Mo., plantffs make these separate clams in
this Petition for Damages for the wrongful death of Roy L. Dietiker,
plantiffs husband or father, who on or about the 7th day of October
2001, died as a direct and proximate result of his exposure to airborne
asbestos from asbestos-containing building and/or other products
controlled, supplied and/or used by defendants.

Relator’'s Exhibit F.

5. Relator served its Answer to the Petition. It specificaly denied the allegations
in paragraphs 9, 10, 11, 12, 29 and 33. Exhibit E at pp. 15, 18, 19. Relator further raised the
following affirmative defenses

53. If Roy L. Dietiker and/or plaintiffs sustained any injury or
damage, which is denied, then such injury or damage was proximately

caused or contributed to by exposure to and inhdation of noxious and

10



deeterious fumes and resdues from industrid products, by-products and
substances other than those manufactured or sold by Ford, if any, and by
cumulative exposure to dl types of environmentd and industrid
pollutants or air and water.

54. If it is proven a the time of trid that Ford might be hed
accountable for any asbestos-containing products, the products were
made s0 that the asbestos fibers were encapsulated in other materia
which would prevent the release of inury-producing levels of fibers
upon the use of said products.

55. If it is proven a the time of trid that Ford might be held
accountable for any asbestos-containing products, Roy L. Dietiker's
exposure to asbestos, if awy, was of a de mnimis nature and could not
within a degree of reasondble medicd cetanty be the legd and
proximate cause of hisinjuries.

57. If it is proven a the time of trid that any asbestos-containing
products for which Ford might be hdd accountable were manufactured,
funished and supplied as dleged in plantiffs Petition, and if sad
products were used in the fashion dleged, al of which on information
and bdief is denied, then any such product was so manufactured,

furnished, supplied and/or sold in grict conformity with the prevailing

11



gandard of medica art and prevailing Sandards of the industry.

59. At dl times materid to plaintiffs clams, the state of medica
and sdetific knowledge did not provide Ford with ether knowledge or
reason to know of aforeseeable risk of harm to Roy L. Dietiker.

60. There should be no recovery against Ford because of any
falure to warn or inadequacy of warning because, upon information and
beief, a dl times petinet to plantffSs dams Roy L. Dietiker
possessed or should have possessed good and adequate knowledge which
negated any need for said warning.

Exh. E at pp. 22-24.

6. Reator desgned, manufectured and/or didtributed asbestos-containing brakes
for its automobiles. Exh. F, Relator Ford Motor Company’s Supplemental Responses to
Hantiffs Frst Uniform Interrogatories to All Defendants at pp. 3-6 served September 27,
2004.

7. Fantiffs dlege that decedent was exposed to asbestos when working on brakes
desgned, manufectured and/or didtributed by Relator and while changing the same on his
persona Ford vehicles. In ther fird supplementd answer to interrogatories, Pantiffs
identified the specific brakes used by Roy Dietiker asfollows:

Roy Dietiker was exposed to asbestos from Ford automobiles including
origind and replacement pats  Roy Dietiker and Plantiff Priscilla Dietiker
owned saverd Ford vehidesinduding the following:

12



1959 English Ford Prefect;
1963 Ford Fairlane wagon;
1968 Ford Cortina;
1973 Ford Torino wagon;
1979 Ford Fairmont wagon;
1982 Ford F150 truck;
1988 Mustang convertible; and
1993 Ford F150 truck.
Roy Dietiker was very handy and did everything on the cars until the 1993
F150 truck. He changed out the brakes on al of the cars, except the convertible.
Since Mr. Didiker was a Ford employee, he received a 10% discount on Ford
products so he would buy replacement Ford parts from a locd Ford dedership,
typicaly the Ford dedership now known as Metro Ford, 2860 Noland Road,
Independence, MO (went under another name before Metro Ford).
Exh. G at pp. 57-58.
8. Relator's brakes were manufectured with chrysotile asbestos. Exh. F, Relator
Ford Motor Company’s Supplementd Responses to PFantiffs Firs Uniform Interrogatories
to All Defendants & p. 6, paragraph 5(h) served September 27, 2004.
0. Redator provided the following sworn answer in answer to an interrogatory:
Are you aware of any diseases and/or injuries which can be caused or

contributed to by asbestos fibers? If so, please identify each such disease and/or

13



injury.
ANSWER: (Objection omitted) Ford denies that there exists today any
medica or sdenttific knowledge that establishes a causal reationship between
exposure to the ashbestos-containing friction products contained in some of its
vehicles and asbestos-related disease or illness.
Id. at 1 18 served September 27, 2004.

10. Notwithganding the foregoing answer, Relaior has had a company policy since
a leest 1975 concaning the hazards of chrysotile asbestoss Exh. H, Industrid Reations
Bulletin, July 18, 1975.

11. In its 1983 Indusdtrid Hygiene Bulletin concerning Asbestos, Relator-Ford
Stated:

Asbestos _exposure can cause asbestoss, cancer of the lungs and

digedtive tract, and mesothelioma.

Asbestos exposures within Ford Motor Company may occur from:

* Insulated pipe covering for parts washers and cleaners, steam and
hot water lines,
* Insulated coverings for boilers and associated parts in

powerhouses. Drying oven and furnace insulaion.  Asbestos
blocks, bricks, sheets, and deeves.

* Clutch and brake linings for vaious machinery and

transportation equipment (power presses, conveyor bets, hi-los,

14



locomotives, tow tractors, trucks, automobiles).
* High temperature gasket materias for manifold pipes.
* High temperature blankets, gloves.
* Asbestos-containing parting compounds, certain tdcs.  Filtration
media
Exh. 1, Industrid Relations Bulletin, August 22, 1983 at pp. 67 and 68 (emphasis added).

12. Fantiffs Petition for Damages stated wrongful death daims against Ford and
the John Doe Defendants for products liadility-desgn defect, products liaaility-falure to warn
and dso loss of consortium.  Relator’s Exhibit D.  As a part of those clams, Faintiffs made
clamsfor punitive damages. Rdator’s Exhibit D at 11 50 and 56.

13. Decedent worked for Relator from 1962 until 1995. Relator’s Exh. O at p.

141.

14. Fantiffs seek in thar discovery information concerning asbestos products and
the uses of such products at Ford's Claycomo fadlity to ascertain, among other things, the
identities of John Doe Defendants.

15.  John Doe Defendants are described in the Petition as:

These John Doe Defendants, or their predecessors in interest, at dl times

rdevant hereto engaged in the desgn, manufacture, production, sale,

digribution, inddlation, use or disturbance of asbestos, asbestos-containing
products and/or were supervisors, superiors or co-workers of decedent at Ford

Motor Company. When thelr names and addresses are discovered, plaintiffs will

15



anend this Peition to gpedficdly name these persons and/or entities as
Defendants.”
Relator' sExh. O at 6, p. 142.

16. The discovery a issue incdudes the unform asbestos interrogatories and
requests for production of documents that have been used in Jackson County asbestos cases
sncethe 1980's. Exh. D.

17. In 1985, the Sixteenth Judicid Circuit Court, having consdered smilar discovery
issues for over 10 years, did what many courts around the country were doing -- it adopted a
danding order cdled the Order Coordinating Pre-Trial Proceedings (“Standing Order”), for
its ashestos litigation. Exh. J.

A. The Standing Order established an entirdly separate action, In Re:

Asbestos-Related Litigation, Case No. CV83-3682 (hereefter “ In Re: Asbestos

") which coud and would be used to coordinate and <Streamline pretria
proceedings.

B. The Standing Order further established pleading requirements, set
a timetable for pretrial proceedings and published uniform sets of
interrogatories and requests for production of documents to be answered by all
parties one time and thereafter to be seasonably updated only. 1d.

C. The discovery and other features of the Standing Order were the
subject of hearings and substantive negotiations between attorneys representing

both defendants and plaintiffs. These proceedings were not lightly undertaken.
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Each dde sdected and designated well-respected and experienced attorneys to
represent thar interests in the negotiating sessons.  Those sessons produced
the outline of a proposed order and the approved discovery. Multiple sessions
were undertaken and consultation with other experienced and interested counsel
occurred in the interim period. Ultimaely, a find hearing was conducted,
counsd were heard agan, the requests in the uniform discovery were reviewed
and consdered, and the Standing Order was entered by then Presding Judge, the
Hon. William F. Mauer. Exh.T.

D. The uniform interrogatories to defendants which were approved
and adopted for asbestos cases ask for basic, relevant information concerning
the identity of the defendant; defendant's awareness of the hazards of asbestos
fibers, defendant’'s use of asbestos and its manufacture of asbestos products,
defendant’s research into the hazards of asbestos in the defendant’'s products,
defendant’'s sdes of asbestos products in Missouri and Kansas, defendant’s
dissemination of warnings and disclosure of the history of clams of asbestos
disease made against defendant.

E Because the information is so basc and rdevant to virtudly every
asbestos case, the court intended that defendants would answer the discovery
one time and file their responses in the In Re: Asbestos file which would be
mantaned by the Presding Judge.  With the defendants answers on file,

plantiffs would not be required to serve the same discovery in each separate
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matter. Likewise, the defendants would not be required to re-answer the same
discovery in each matter. The Uniform Discovery, as onetime discovery, was
ddiberatdly desgned to be broad enough to dreamline Jackson County asbestos
litigation. Plaintiffs, the courts and other parties could have a resource avalable
which would advance each case without repetitious discovery. Only when
circumstances dictated that the answers must be amended would the defendants
need to file new discovery regponses.

F. This Standing Order has saved courts and parties in these cases
a tremendous amount of time. No longer do asbestos litigants have to andyze
each interrogatory and request for production in every case as to every
defendant and re-play the discovery and motion practice in every case!

G. The Standing Order, as approved, contained certain requirements
to which Pantiffs representatives origindly objected.  Therefore, the Order
was agppeded, utimady to this Court. After briefing and argument, it was
approved by the Missouri Supreme Court en banc on December 16, 1986. State

ex rd. Williamsv. Mauer, 722 SW.2d 296 (Mo.banc 1986).

H. The interrogatories, which are subject to the Reators Petition,
were not then appeded by any defendant.

l. Theredfter, asbestos bodily injury litigation proceeded for severd

Asbestos bodily injury actions typicaly have numerous party defendants.
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years under this Order. Numerous asbestos defendants answered the same
uniform discovery about which this Relator now complains to this Court.

J. In 1990, an amendment of the original 1985 Order was entered by
Judge Gene Matin, the then Presding Judge of the Sixteenth Judicid Circuit
(heregfter “Amended Order”). Exh. U. Corresponding uniform discovery was
agan assembled after extendve discussons and negotiations between plantiffs
counsel and designated, representative counsel for numerous asbestos
defendants. Many of the bett attorneys in Kansas City were involved in the
drefting of the aforementioned. As a reault, specific interrogatories and
requests for production of documents were crafted and made part of the Court’s
Amended Order. Exh. U at pp.189-233.

K. In 1994, asbestos manufacturer/defendant A.P. Green Industries
filed objections to severad of these Uniform interrogatories, paticulaly, the
product identification interrogatory here a  issue, number 5 (the only

interrogatory soecificaly discussed herein by Reator).  Fred Nations, et a. v.

A.P. Green Indudries, Inc., et a, Circuit Court of Jackson County, Missouri,
Case No. CV92-23905. A.P. Green clamed that it should not be bound by the
Amended Order because it was not an origind negatiating party to the Amended
Order and therefore, it should not be required to answer interrogatory 5 of the
uniform interrogatories to defendant. A.P. Green argued that the discovery was

unduly burdensome and irrdevant in that it required disclosure of products to
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which plantiffs had not previoudy clamed exposure. Citing to the Amended
Order, and mindful that the uniform discovery is intended to be used by dl
curent and future plantiffs the trid court, through Judge John 1. Moran
overuled A.P. Green's objections and ordered that the Uniform Interrogatories
be answered and documents produced. Exh. V. A.P. Green then filed a Petition
for Writ of Prohibition and pursued the motion through the Court of Appeals,
even seeking trander to the Missouri Supreme Court.  The Petition for Writ was
denied the day after ora argument to the Court of Appeals and A.P. Green was
ordered to answer the uniform discovery a issue in this Petition. State of

Missouri, ex rd. A.P. Green Industries, Inc. v. The Honorable John I. Moran,

Missouri Court of Appeals, Western District, Case No. WD 49701 (order
quashing writ attached as Exh. W; order denying transfer to the Supreme Court
attached as Exh. X).

L. In 2000, certain defendants, dso represented by counsd for this
Reator, chdlenged an order overruling objections to this discovery. Cogley

v. W.R. Grace & Co.-Conn., et d., Circuit Court of Jackson County, Case No.

CV98-5262 and dso State ex rd. Minnesota Mining & Manufacturing Co. v. The

Hon. John |. Moran, Case No. SC82259. Exh. Y-BB. The Hon. Jack Gant,

acting under gppointment of Judge John Moran, as a discovery master in the
Cogley case, 9gned a Report of Master stating:

| have adso thoroughly examined the prior and

20



present standing orders of the Circuit Court in regard to
pre-trial proceedings in asbestos-containing products.

After a review of al the aforesaid, the Master finds
that the Standing Order of the Circuit Court now in effect,
has served both the Court and the litigants wdl for a
number of years. The order was originaly agreed upon by
the atorneys for both plantiffs and defendants as wel as
the Court to expedite and unify the discovery process in
these cases.

The Master further finds that the compliance with
this rue has not invoked an undue hardship on the litigants.
The order has standardized and unified discovery for Al
cases pending in the various divisons of the Court, and in
the Master's opinion, has been in the best interest of the
litigants and the Court dockets.

Thus the Master respectfully submits this Report
and recommends that the Court approve the continued
use of the Sanding Order of the Court without
modification or change.

Exh. X (emphasis added).
M. Judge Moran adopted that Report and Ordered the asbestos
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defendants in the Cogley case to fuly answer the uniform discovery. Exh. Z.

That Order led to Pditions for Writ of Prohibition in State ex rd. Minnesota

Mining & Manufacturing Co. v. The Hon. John I. Moran in the Court of Appedls,

Case No. WD 57826 and in this Supreme Court, Case No. SC82259. The Court
of Appeds denied the writ. After a full briefing and argument to the court, the
Supreme Court dso denied the wit of prohibition2 Exh. AA and BB
respectively. Exh. D, Affidavit of Steven E. Crick.
18. Redator intidly refused to answer the Jackson County Uniform set of discovery
daming tha the lavsuit only concerned workers compensation issues. Relator's Exh. P-1.
19. In response to uniform interrogatory 5 which asked Redator to identify dl
asbestos products it has manufactured, Relator identified only brakes and clutches. Relator's
Exh. P-2 at pp. 111-114.

20. Fantiffs recently obtained an April 1977 document prepared by Relator called

2 It should be noted that after the Supreme Court denied the writ petition, counsel
for Pantff in Cogley, the same counsel as here, contacted counsel for Relator in Codley, the
same counsdl as for Reator in this action, and inquired when and how the defendant would be
supplementing discovery. Counsd indicated that he was “not aware of any additiond
responsve documents or information for the uniform interrogatories” Exh. CC. The writ
petitions had been filed amply to preserve objections. This resulted in a motion for sanctions.

The Cogley case was seitled before the sanctions hearing was held.
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“ASBESTOS. Supplier Compliance with OSHA Regulations” Exh. K. This document ligts
products used by Reator that contain asbestos. The document shows a stamp “PRODUCED
BY FORD” and a Bates samp number 004501. The document identifies asbestos-containing
products used by Ford by Ford's “Component Part Numbers” “Component Name,” and the
“Vendor.”

21. Paintiffs recently obtained an April 1977 document prepared by Relaor's
Vehide Maerids Enginesring Depatment caled “Company Asbestos Components (For
Supplier Survey).” Exh. L. This document lists vehicle components containing asbestos.  Of
paticular note, decedent was an automobile painter a Reator's Claycomo plant.  This
document ligs among its products “Mastic Sound Deadener-Spray on,” a product believed to
have been applied by or near shop painters such as decedent.

22. On Augugst 23, 1972, Rdaor's Manager of Maerids Enginearing Department
wrote an Inter Office Communication concerning “Potentid Future Status of Asbestos
Containing Materids” Exh. M. This communication identified types and manufacturers of
asbestos-containing products used by Relator and identified them by a specification number.
Id.

23. On January 11, 1973, Redator's Manager of Materids Engineering Department
wrote an Inter Office Communication concerning “Asbestos-Containing Materids - Status
Report this Date” Exh. N. The communication identified specific manufacturers of asbestos-
contaning products used by Redator at its plants, and was based on replies Relator had recelved

to inquiries made of its suppliers about the presence of asbestos in their products.
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24. Relator has not produced the manufacturers replies or the request. Nor has
Relator produced documents concerning the purchase and use of such products a Claycomo
which may identify potentia John Doe defendants. Exh. D, Affidavit of Steven E. Crick.

25. Relator has not produced the inquiries Redaor made to its suppliers or the
replies that they provided to Relator. Nor has Relator produced documents concerning the
purchase and use of such products a the Claycomo facility where Decedent worked that may
identify potential John Doe Defendants. Exh. D, Affidavit of Steven E. Crick.

26. Relator did not list al of the products shown on Exhibits K, L, or M in its
ansver to uniform Interrogatory 5 which asks Relator to identify asbestos products which it
desgned, menufactured or s0ld and, in fact, now dams that this interrogatory is too
burdensome.

27. On June 11, 1980, Defendant Scott, the Industrid Relations Manager for
Relator, wrote a memo to D.B. Epley regarding “Asbestos Nonproduction Materids
Utilizetion Survey.” Exh. O. The memo identified specific products used at the plant a which
Decedent worked that contained asbestos as of that date.

28.  Attached as Exh. OO is a recently obtained April 15, 1980 Inter Office Memo,

entitled:  “ldentification of Production Materids and Components Containing Asbestos,”
which contains a nine page lig of asbestos-containing products used in Ford vehides such as
gaskets, seal assemblies, switch assemblies, hub assembly, ar brake compressor, muffler
ass=mbly, cigar lighter and engine assemblies.

29.  On February 25, 1980, Defendant Scott, the Indudria Relations Manager for
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Relator, wrote an Inter Office Communication concerning “Asbestos Evaduation-Kansas City
Assembly Plant” The communication dsates. “The Kansas City Assembly Plant has potentid
employee exposures to asbestos throughout the entire plant at locations where asbestos
insulated pipes are presently ingdled.” Exh. P.

30. In December 1985, an asbestos survey of the Claycomo plant where Decedent
worked was conducted for Ford. The survey reported finding amosite asbestos and chrysotile
asbestos in pipe, boiler, elbow and tank insulation and in ovens. Asbestos products were found
in many areas of the plant, induding the Pant and Oil Mix Building and in various pant booth
and oven areas. The survey advised Ford that certain asbestos-containing materids, including
materids in the Pant and Oil Mix Building, were in poor condition and should be removed on
apriority bass. Exh. Q.

3L Decedent Roy Dietiker tedtified in a deposition attended by Ford that he was
exposed to asbestos a the Claycomo plant, including exposure in the Paint and Oil Mix
Building. Exh. R a p. 137-138, Deposition of Roy Dietiker at pp. 27-43.

32. Paintiffs dlege that Relator faled to give decedent a warning about the hazards
of asbestos even though he was present a Reator's work facility and could have essly
received awarning. Relator's Exh. D at 28, p. A026.

33. In December 2003, the trid court denied Ford's Motion to Dismiss products
lidbility dams made in this avil case which concerned decedent’s exposure to asbestos when
usng Ford brakes on his persona vehides at his home. The Court found that these were not

workers compensation type clams. Rdator's Exh. R. Reator did not seek a Writ or other
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relief in response to that ruling.

34. Uniform Request for Production, paragraph 6, asks for records concerning
workers compensation clams filed agang the Relaor for asbestosrdated injury. Réator's
Exh. P-5.

35. Relator dams in its Petition for Writ of Prohibition that it is not able to quickly
search its files for such workers compensation clams sating “Responding to Request No. 6
alone would require thousands of hours and no less than $2,753,600.00.” Reator's Exhibit
U a p. 342. Reaor dated further that its workers compensation files are not indexed by
disease or inury type , but rather are merdy organized by employee name or employee
number. The files are dso not indexed by job description or category, but rather are merdly
organized by employee name or employee number. There is no computerized database of al
workers compensation daim information tha would adlow retrievd of dl the information
sought.  As such, any search of the files must be conducted manudly reviewing each workers
compensation file one by one.

Id. at p. 343.

36. However, in a 1990 Florida case, Congance Stables v. Generd Motors

Corporation, et d., St. Lude County, Florida, Reator answered discovery on this issue, as
follows
3. Has Ford been a party to any Workers Compensation Clam made by
aworker dleging asbestos's, lung cancer or mesothelioma?

ANSWER: . . .. However, commencing in 1988, workers compensation
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records have been mantained on a computer data base. A word search was done

for_the tarms ashestosis, lung cancer and mesothdioma.  That search came up

with 114 references to ashestosis, 23 references to lung cancer and no

references to mesothdioma.  Ford will make workers compensation files that

have these references availdole for inspection.

Exhibit DD at pp. 249-251.

37. Three days dfter the filing of Reator's Petition for Writ of Prohibition with the
Court of Appeds, Reator served Plantiffs with subgtantia substantive supplementa answers
to these uniform interrogatories and requests for production. Exh. F, Relator Ford Motor
Company’s Supplemental  Responses to Hantiffs  Frst  Uniform Interrogatories to  All
Defendants®  Relator produced 10 boxes of Ford documents responsive to Plaintiffs requests
for production with the answers. Exh. NN. These 10 boxes included the following documents:

A. Relator produced an August 28, 1980 document

concerning a UAW request for information on which Ford employees

were being covered by Ford's asbestos medical surveillance program

which gtates “the Company assured the union that there was a record of

such exposed employes [sic] and that these employes [sic] have been

3The muling cetificate shows service in Oct. 2003. Exh. F. However, the answers
were served on September 27, 2004 as shown on the fax transmittal at the top of each page.

ld.
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receving annuad _medical examinations on_an_on-going bass” Exh. EE.

B. Relator produced an October 24, 1980 document that
states that when the UAW negotiator again pressed Ford for information
on which employees had been or were exposed to asbestos, he was
provided “with a lis of employees presently on the Company’s medica
aurveillance program.”  Exh. FF.

C. Rdator produced a May 20, 1980 Inter Office
Communication from R.E. Fulmer, Supervisor for Relaor concerning

T.J. Zeremba vs. Ford Motor Company. This was an asbestos-related

workers compensation claim. Exh. GG.

D. Relator produced a 1984 workmen's compensation clam
by former Ford employee William Kent Miller.  Mr. Mille’s cam,
filed in the State of Cdifornia, dleged injury to his lungs, cardiovascular
and respiratory system due to “exposure to ashestos.” Exh. HH.

E Relator produced a Michigan Bureau of Workmen's
Compensation clam by Ford employee Joseph E. Grace. Filed on
November 5, 1984, Mr. Grace dleged injury from “prolonged exposure
to asbestos resulting in asbestoss and chronic bronchitis, said
conditions having become acute and requiring surgicad remova of the

right upper lobe of petitioner’slung.” Exh. II.
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F. Relator previoudy produced a September 5, 1984
memorandum from its Personnel and Organizational Staff titled
“Mesothedioma Deaths” The memorandum reveds the existence of a
“Mortdity Fle’ kept by Ford and Ford's knowledge of 38 mesotheioma
deaths among its employees as of June 1984. The list included the
employees name, Socid Security Number, primary job a Ford, primary
plant location and whether the diagnoss was confirmed by autopsy. One

of the workers liged, V. Harris, worked in the same department as

Pantiffs decedent Roy Dietiker a the Kansas City Assembly Plant.

Exh. 1J.
Exh. D, Affidavit of Steven E. Crick.

38. Fantiffs are now aware that Reator is able to use its computer systems to
access much, if not mogt or al of the information sought in these discovery requests. George
Sakigan, former employee of Relaor in its research and engineering center in Dearborn,
Michigan dfirms that Relator possesses extensve computers designed to track the type of
information sought in this discovery. Sarkisan dates.

Ford dedgns its vehicles. This includes specifying what parts are to be

used on those vehicles Those parts are given a pat number. Ford is able to

track the parts used in its vehicles. Ford is able to track the manufacturer of

parts for its vehicles Ford further keeps information on its sysem concerning

its suppliers and is able to ascertan what parts were supplied for Ford vehicles
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by such suppliers.

Every vehide hult has a bill of materid or menulrecipe of parts or
whatever description one wants to use.

| have reviewed the document cdled ASBESTOS, Supplier Compliance
with OSHA Regulaions, Exh. K herein.  This Ford document aso identifies
pats contaning asbestos ideifying the pat by Ford's Component Part
Number, the Component Name and the vendor. This is information kept on
Ford's computer sysem. It is my opinion that Ford is able to ascertain which
vehicles used these parts and the years of such use.

Based upon my work at Ford, it is my opinion that Ford is able to provide
goecific  information concerning its use of asbestos in Ford vehicles through

word searches on its computer system.

Exh. QQ.

39.

In support of PLAINTIFFS THIRD MOTION TO ENFORCE AS TO FORD

MOTOR COMPANY, filed on December 30, 2003, which resulted in at-issue Order, Relators

Exh. B-1, Plantiffs sated:

The discovery a issue is follow-up based upon documents obtained from Ford
and dsawhere.  The issues are specificdly limited and concern asbestos
exposures that Roy Dietiker had or may have had a Ford’'s Claycomo plant. The
interrogatories can lead to the discovery of additional defendants and can

lead to evidence pertaining to Ford’'s knowledge of asbestos hedlth hazards,
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goecificaly hazards & lower levels as wdl as to Ford's specific ability to give

a direct warning to Roy Dietiker about asbestos and his hedth. Exh. KK.

(emphasis added)

40. In support of PLAINTIFFS MOTION TO ENFORCE AS TO FORD MOTOR
COMPANY, filed on Nov. 12, 2003, Plaintiffs argued “Request 4 concerns oven burners. The
sane comments about time agoply here.  Further, Plaintiffs understand that some of the ovens
may have been removed. The records may be the only evidence that exists concerning this
source of exposure. This could also identify additional defendants.” Exh. LL, 4-B a page
366. (emphasis added).

41. At the June 4, 2004 agument to the Respondent on these discovery requests,
counsel for Pantiffs spedficdly raised the issue of John Doe Defendants and conversed after
the hearing with counsd for Relator on that specific topic. Counsd for Plantiffs has had
numerous conversations with counsel for Reaor concerning Reator's production of evidence
tha may lead to the naming of additional defendants, even conversations during these writ
proceedings. Exh. D.

42.  Attached as Exh. MM isacopy of Ford Motor Company’s December 2000
Responses to PlantiffS  First Set of Interrogatories and Requests for Production  of

Documents in the matter Taylor, et d. v. Abex Corp., et d., Case No. CV-404331, Court of

Common Pleas, Cuyahoga County, Ohio.
43.  Attached as Exh. PPisacopy of Ford Motor Company’s Answers to

Fantiffs Frst Special Set of Interrogatories to Defendants Ford Motor  Company,
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DamlerChryder Corporation and General Motors Corporation served in the matter Johnson

v. DamlerChryder Corp., et d., Case No. 04CV219314, Cir. Ct. Jackson County, Missouri.

44, Fantiffs filed a separate avil action in federa court, Dietiker v. United States

Gypsum Co., et d., Case No. 4-01-00587-FJG (W.D. Mo. 2001). Plaintiff claimed that the

United State Gypsum product was used in thar home and that the Federa-Mogul, TAF and
T&N products were used when Roy Dietiker worked for another employer a the BMA
Bulding in Kansas City, Missouri in the early 1960's. Exn. RR.  ACandS was aso linked to
the BMA Buildng. Plantiffs asked Rdator if ACandS also supplied products to the Claycomo
plant. Relator was represented a Roy Dietiker’'s depostion when he tedtified to these
exposures. Exh. R.

45, Subpoenas were served upon Ford in the federd action. Relator produced a
limted amount of documents, generd in nature, and congsting of things such as the surveys
for asbestos at the plant. Exh. SS. These documents, while they did offer evidence of potentia
asbestos exposures a Ford's Claycomo plant, did not fuly identify the suppliers of asbestos
to the Claycomo facility or those who may have negligently disturbed those products.
Unfortunatdy, Reator improperly limited its production and Paintiffs were forced to file a
motion to compel. Exh. Jto Rdator’s Appendix.

46. Each defendant named in that federd action has filed for bankruptcy. Paintiffs
have thus dected not to pursue John Doerelated discovery in that action snce there are no
active defendant parties. Exh. D, Affidavit of Steven E. Crick.

47. Fantff Pristlla Dietiker has dso filed a separate workers compensation clam
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and is pursuing discovery to prove that decedent’'s death was not an accident, as defined under
Missouri Workers Compensation laws. Exh. D, Affidavit of Steven E. Crick.

48. Fantiffs are cognizant of the exposure to asbestos that decedent suffered when
working on his own vehides. This led to the filing of this action aganst Relator as wdl as co-
worker F.X. Scott and the John Doe Defendants. Exh. D

49. Reaor moved to dismiss the state court case. The trid court dismissed “Count
|, Negligence’, for falure to state a dam. The trid court stayed Counts IV and V. The Court
overruled the motion as concerning dl other counts. The order did not stay the action as
aganst any John Doe Defendant. Nor did the action stay discovery on issues which were
pertinent to the non-stayed dams in Counts Il and Ill. The discovery at-issue is pertinent as
todl activecdams. Exh. R to Reator's Appendix.

50. The Hon. William Kramer conducted a hearing primaily on the issue of the
motion to dismiss. Limited argument took place concerning the discovery here at issue.
Subsequently, the case was transferred to Respondent, the Hon. W. Stephen Nixon, who
conducted a full hearing concerning discovery. Exh. D, Affidavit of Steven E. Crick.

POINTSRELIED ON

Relator is Not Entitled to an Order Prohibiting Respondent from
Compdling the Discovery At Issue Because Respondent Has Jurisdiction
to Compel Relevant Discovery and All of the Discovery At Issue Relates
to the Surviving Product Liability Claims in Counts II, 11l and VI Against

Relator and/or the Claims Against John Doe Defendants.
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1. State ex rel. County of Jackson v. Missouri Public

Service Comm'n, 985 SW.2d 400 (Mo.App. W.D.

1999).

2. County Court of Washington County v. Murphy,

658 S.W.2d 14 (Mo. banc 1983).

3. State ex rd. Dixon Oaks Hedth Center, Inc. v.

Long, 929 SW.2d 226 (Mo.App. S.D. 1996).

4. State ex rd. Williams v. Mauer, 722 SW.2d 296

(Mo. banc 1986).
. Relator is Not Entitled to an Order Prohibiting Respondent from
Compéling the Discovery At Issue Because Respondent Properly

Exercised its Discretion.

1. State ex rel. Plank v. Koehr, 831 SW.2d 926 (Mo.
banc 1992).

2. State ex rd. Kawasaki Motors Corp., U.S.A. V.

Ryan 777 SW.2d 247 (Mo. App. E.D. 1989).
ARGUMENT

|. RESPONSE TO RELATOR’SFIRST POINT

RELATOR ISNOT ENTITLED TO AN ORDER PROHIBITING RESPONDENT FROM

COMPELLING THE DISCOVERY AT ISSUE BECAUSE RESPONDENT HAS

JURISDICTION TO COMPEL RELEVANT DISCOVERY AND ALL OF THE
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DISCOVERY AT ISSUE RELATES TO THE SURVIVING PRODUCT LIABILITY
CLAIMS, COUNTS II, 11l AND VI, AGAINST RELATOR AND/OR THE CLAIMS
AGAINST JOHN DOE DEFENDANTS

A writ in prohibition is appropriate only where there is a clear excess of jurisdiction.

State ex rel. Williams v. Mauer, 722 SW.2d 296 (Mo. banc 1986). In order for the court to

entertain and enter a writ of prohibition there must be a specific controversy. See State ex

re. County of Jackson v. Missouri Public Service Commission, 985 S.W.2d 400, 403 (Mo.

App. W.D. 1999) (there must be a justiciable issue before the Court in a petition for writ of

prohibition); County Court of Washington County v. Murphy, 658 SW.2d 14, 16 (Mo. banc

1983)(to seek a writ of prohibition, there must be a judticiable issue between the parties or

there is no jurigdiction).  In this instance, no judticiable issue has been presented and thus no
writ should enter.

A. Respondent DOES have Subject Matter Jurisdiction to Order the Discovery

at Issue. The Labor and Industrial Relations Commission Does Not Have

Exclusive Jurisdiction To Compel The Discovery At | ssue.

Relator atempts to confuse this Supreme Court, just as it atempted to confuse the
Respondent trid court and the Court of Appeals, by ignoring the fact that there is more than
one dam pending and by ignoring the fact that the discovery sought is relevant to those claims
not stayed. Paintiffs have brought products liability dams agang Rdator and the John Doe

Defendants. Those clams are active and the discovery a-issue pertains to those clams.
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Relator, however, argues that there is no possble way that any information that Relator
possesses concerning asbestos at the Claycomo fadlity can be discoverable, smply because
such discovery is ONLY rdevant to a workers compensation clam. Reaor's argument is
wrong. It was recognized by Respondent and the Court of Appeds as wrong and should be
regjected by this Court.

Relator attempts to confuse this Court by not addressing the products lighility dams
and, thus, fasdy characterizing “examples’ of discovery as beng related only to workers
compensation issues. It must be noted that evidence which is not admissible on one issue but

is admissble on another issue is dill admissble. Thompson v. City of Lamar, 17 SW.2d 960,

975 (Mo. 1929) (dating generd rule that if evidence is “properly admissble for one purpose
it cahnot be excluded upon the ground that it may not be properly admissble for another
purpose’). Such evidenceis likewise discoverable.

Relator refuses to explan why any but the two pecific interrogatories it referenced are
only related to a workers compensation dam. It smply refers to its Exhibit Q which turns
out to be nearly every interrogatory and request for production served in the case. Relator
never argues why any specific interrogatory or request should be denied because of this
objection.  Accordingly, the petition should be denied on the bass tha it lacks the requisite
Soecificity.

B. Respondent Has Jurisdiction To Enforce Uniform Asbestos Discovery

Discovery is pamissble if it is likdy to lead to the discovery of admissble evidence.

V.A.M.R. 56.01(b)(1); State ex rd. Dixon Oaks Hedlth Center, Inc. v. Logan, 929 S.W.2d 226,
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231 (Mo.App. SD. 1996)(noting that the term “relevant to subject matter involved” is broadly
defined to include materid reasonably cdculated to lead to the discovery of admissible
evidence). Two of the at-issue sats of discovery are “uniform” sets that have been used in

Jackson County, Missouri asbestos cases for nearly twenty years. Exh. V. See dso, Rdator's

Exhibit P-1. These sets of discovery have aready withstood challenges to the Supreme Court
(interestingly, by two defendants a so represented by this same counsd). This discovery
addresses the centrad pervasve issues in dl asbestos cases: 1) Relator's use and/or supply of
asbestos containing materids in the ordinary course of its budness, 2) The hazards of asbestos,
asbestos containing materids and exposures to the same 3) Relator's knowledge, actua or
congructive, of such hazards, 4) The ability of asbestos in its various forms to cause the
disease suffered by decedent; 5) The need for and content of adequate warnings concerning
ashestos and asbestos containing materids, and 6) Reator's willful conduct in a variety of
Settings.

A defendant’s experience with asbestos-containing products is discoverable in generd
because it is the asbestos fiber which causes disease, and the manufacture or sale of one
asbestos-containing product or product type tends to spawn knowledge and experience about
asbestos gengdly. This in turn leads to actud or condructive knowledge about the hedth
effects of other/or dl asbestos-containing products.  This knowledge is frequently discovered
and understood in proper context in the discovery process only after the list of defendant’'s
own asbestos products is disclosed. Such knowledge includes knowledge of the hazards of

asbestos, teding of asbestos products, knowledge about safety precautions for asbestos,
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knowledge of asbestos emissons or the “releasability’of asbestos fiber, and knowledge about
asbestos subgtitutes and fiber research.

A company’s knowledge from its experience with different types of asbestos-containing
products in its own product lines is aso illuminating as to the need for warnings concerning
the various uses and types of exposures to asbestos, the placement of warnings on packages
and/or on paper, the content of wanings and the effectiveness of warnings. Defendant’s own
experience with asbestos illustrates the need for specid precautions to avoid exposure to
geneicdly described “asbestos-containing dust” or “dust.” All of this knowledge comes from
the basdine information concerning a company’s manufacture and supply of asbestos
containing materials without limitation to a particular product or product type.

Relator has answered virtudly the same discovery in many other jurisdictions in the
United States as is a issue here.  Exh. DD, MM. Reator does not explain why it was abdle to
answer the discovery in those cases, yet it is too burdensome to provide those same answers
here.

Relator cites Uniform Interrogatory 5 as one of the only two discovery requests about
which it makes any spedific aagument or objection. This interrogatory asks the defendant to
identify the asbestos products that it manufectured. Relator chose to limit its answer to brakes
and clutches and dams that any additiond answer is too burdensome. Defendant has a ligt
identifying numerous sources of its asbestos products. Exh. OO. That document, an April 15,
1980 Inter Office Memo entitled: “ldentification of Production Materids and Components

Containing Asbestos,” contains a nine page list of asbestos-containing products used in Ford
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vehides such as gaskets, seal assemblies, switch assemblies, hub assembly, ar brake
compressor, muffler assembly, cigar lighters and engine assemblies. There is no burden to
gving a ful answer to Interogatory 5. Reator smply chooses to prevent Pantiff from
discovering other asbestos products to which decedent may have been exposed.

It mugt be noted that by the date of the aforesaid 1980 memo, Relator was aware of the
need to take precautions around asbestos. This memo was an atempt to discover which
products required such protection. As such, a refusd to give a full answer to Uniform
Interrogatory number five is an improper atempt to limit Plaintiffs invedigation of Reaor's
knowledge of asbestos and ashestos hazards.

Likewise, the exigence of workers compensation dams aganst Relator is
discoverable. See Uniform Document Request No. 6. That Reator has defended clams of
asbedtos disease from its own workers is discoverable on many issues. Clams brought before
decedent persondly used the products at issue in his own vehicles are evidence of Rdator's
negligence in faling to gve an adequate waning. Such clams, brought before and/or after
decedent’s exposure, may demondtrate that the fiber in the brakes caused disease to Relator's
employees-a dam Relator denies. This is a standard request. Relator does not necessarily
argue that this is not discoverable as Relator has produced some of the requested information.
Rather, Reator argues that such production is just too burdensome. That argument is
addressed below.

C. Uniform Asbestos Discovery Has Been Repeatedly Validated

The uniform interrogatories and requests for production (Relaor's Exh. U, Reator's
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Exh. P-1 to P-7) are mandated discovery materids in the Jackson County, Missouri circuit
courts. The sets of Uniform Discovery have been chalenged about once every five years or
so in the Missouri Court of Appeds and/or in the Missouri Supreme Court.  Each time, the
chdlenge was lost. Most recently, defendants chalenged an order overruling objections to

this Uniform Interrogatory number five. Codley v. W.R. Grace & Co., Case No. CV98-5262

(Bxh. V-X) ad dso State ex rd. Minnesota Mining & Mfg. Co. v. Moran, Case No. SC82259

(Exh. Y-BB). In Cogley, the Hon. Jack Gant, acting under gppointment of Judge John Moran,
as adiscovery magter, Sgned a Report of Magter stating:
| have adso thoroughly examined the prior and present danding orders of the
Circuit Court in regard to pre-trial proceedings in asbestos-containing products.
After a review of al the aforesaid, the Magter finds that the Standing Order of
the Circuit Court now in effect, has served both the Court and the litigants well
for a number of years. The order was origindly agreed upon by the attorneys for
both plantffs and defendants as wdl as the Court to expedite and unify the
discovery processin these cases.
The Master further finds that the compliance with this rule has not invoked an
undue hardship on the litigants The order has standardized and unified discovery
for dl cases pending in the various divisons of the Court, and in the Master's
opinion, has been in the best interest of the litigants and the Court dockets.
Thus the Master respectfully submits this Report and recommends that the

Court approve the continued use of the Sanding Order of the Court without
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modification or change.
BExh. Y (emphasis added) at pp. 232-233. Judge Moran adopted that Report and Ordered the
asbestos defendants in the Cogley case to fuly answer the uniform discovery. Exh. Z. Tha

Order led to petitions for writs of prohibition in State ex rd. Minnesota Mining &

Manufecturing Co. v. The Hon. John I. Moran in the Court of Appedals, Case No. WD 57826

and in this Supreme Court, Case No. SC82259. The Court of Appeals denied the writ. After
ful briefing and oral argument, the Supreme Court en banc denied the writ. Exh. AA and BB
respectively.

Severd years earlier, A.P. Green chdlenged an order that it specificdly identify al of
its asbestos-containing products in response to Uniform Interrogatory number five. It lost too.

State ex redl. A.P. Green Indus, Inc. v. Moran, Case No. WD 49701, (Mo.App. W.D. 2/14/93,

request transfer denied 3/28/95). Exh. W, X. The Courts in Misouri a dl leves have
repeatedly and consgtently upheld the very discovery that Relator and its counse now resist.
Coincidentdly, counsd for Rdator, Baker Sterchi, was counsd for the Reators in the

Minnesota Mining writ petition. Familiar with both the history of the discovery in the trid and

appellate courts, Relator’ s current chalenge is suspect.

4 It should be noted that after the Supreme Court denied the writ petition, counsd
for Pantff in Cogley, the same counsel as here, contacted counsd for Relator in Cogley, the
same counsdl as for Reator in this action, and inquired when and how the defendant would be

supplementing discovery. Counsd indicated that he was “not aware of any
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D. Respondent Has Jurisdiction To Enforce Non-Uniform Asbestos Discovery

The other discovery a-issue (i.e, the non-“uniform” asbestos discovery) is tailored as
a specific follow-up discovery concerning Relator and its knowledge about asbestos. Relator's
Exh. P-8 and P-9. In the course of investigating Relator and its genera knowledge of asbestos,
it is important to inquire about specific issues pertinent to this case. Decedent not only used
asbestos products manufactured by Relator, Decedent worked for Relator at the Claycomo
assambly plant in Kansas City, Missouri for over 30 years. He was exposed to asbestos at
Claycomo from products and sources known only to Relator. Rdator, therefore, is not only
a defendant but aso a fact witness on decedent’s exposure to products supplied by others to
decedent’s place of work. Indeed, Relator may be the only source of information which can
identify the John Doe Defendants. The discovery is talored to locate evidence concerning
those John Doe Defendants and assss in answering such generd questions as: Whose
asbestos products were used at Claycomo? What products were they? How were they used?
Where were they used? Were they used where Decedent could have been exposed? Did a third

party contractor disturb asbestos causing Decedent to be exposed?

additional responsve documents or information for the uniform interrogatories”  Exh. CC.
The writ petitions had been filed smply to preserve objections. In the meantime, while the case
was in the high courts on a writ, Mr. Cogley died. The delay and abuse in that case are
nevertheess revisted here agan by the same defense counsd, representing yet another

different defendant.
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Decedent worked at the Claycomo fadlity every day. Why did Reator fal to give a
direct waning to Decedent that the employee-discounted asbestos products he was buying
were hazardous? Reator could and should have given Decedent a direct ord warning, but gave
none. The additiona discovery addresses these issues.

1 The Discovery is Necessary to ldentify John Doe Defendants 1-20 and to

Discover the Nature and Extent of Decedent’s Exposure to Products of These
John Doe Defendants.

Relator argues that, in defeat of Relator's writ petition a the Court of Appedls,
Pantiffs for the firg time damed that the discovery was pertinent to the issue of the John
Doe Defendants. Rdator adso argues now, for the first time, that Plaintiff aready possesses
dl of this informaion. It is unclear why Reator made these arguments. The Petition for
Damages indudes John Doe Defendants 1-20. Relator's Exh. O at pp. A140 and Al142. The
Petition defines John Does as.

6. These John Doe Defendants, or their predecessors in interest, at dl times

rdlevant hereto engaged in the design, manufacture, production, sae,

digribution, inddlation, use or disturbance of asbestos, asbestos-containing
products and/or were supervisors, superiors or co-workers of decedent at Ford

Motor Company. When their names and addresses are discovered, plaintiffs will

anend this Peition to gpecificdly name these persons and/or entities as

Defendants.”

Relator’'s Exh. D at 1/ 6, page A142.
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Moreover, in thar intid answers to interrogatories, Plaintiffs identified sources of
ashestos exposures at issue in this case. Plaintiffs sated:

With regard to dams made in this action as against Ford Motor Company, see

deposition of Roy Dietiker taken on or about August 2001. Counsd for Ford

was present and had an opportunity to ask questions. See also the documents

produced by Ford in the Dietiker workers compensation action and in the

Dietiker federa court case induding the surveys and reinspections performed

by Clayton Environmentd. Plaintiffs understand that asbestos was in the plant

when Roy Dietiker began his work at the plant and that additional asbestos

products were inddled when he was an employee of Ford. All such exposures

are attributed in this action to Ford Motor Company, F.X. Scott and John Does.
Exh. Jat pp. 81-82 (emphasis added).

Findly, the issue of John Doe Defendants was specificaly raised in briefs concerning
the discovery filed with the Respondent. Exh. KK-2 at pp.289-290. At the June 4, 2004
agumet to the Respondent on these discovery requests, PlaintiffS counsd specificaly raised
the issue of John Doe Defendants and conversed after the hearing with Relator's counsd on
that specific topic. Exh. LL. PaintiffS counsd has had numerous conversations with counsd
for Relator concerning Reator's production of evidence that may lead to the naming of
additiona defendants, even conversations during these writ proceedings. Exh. D.

Given that Decedent worked at Claycomo for over 30 years, it is likey tha Relator
possesses substantial  information which will identify these potentia defendants and explain
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how Decedent was exposed to their products. Further, Relator raised an affirmative defense
that its brake products were not the cause of Decedent's mesothelioma but rather “such injury
or damage was proximately caused or contributed to by exposure to and inhdation of noxious
and ddeterious fumes and residues from indudrial products, by-products and substances other
than those manufactured or sold by Ford, if any, and by cumulative exposure to al types of
environmentd and industrial pollutants or air and water.” Exh. E at 53, pp. 27-28. The source
of that exposure would have been at the Claycomo fadlity. Relator cannot raise that defense
and then bar Plaintiffs from investigating that defense in order to rebut it.

Relator argues that Pantff already has such information without giving a full
explanation of how this is so and without citation to specific documents that give this
information. It argues that the initid federa lawsuit named United States Gypsum, Federd-
Mogul Corporation, TAF International, Ltd., T& N PLC, ACandS, Incl and John Doe Defendants
1-20. Relator knows better than to clam that these were al known to be suppliers of asbestos
to Claycomo. To the contrary, Plaintiffs clamed that the United States Gypsum product was
used in thar home, and that the Federa-Mogul, TAF and T&N products were used when Roy
Dietiker worked for another employer a the BMA Building in Kansas City, Missouri in the
ealy 1960's. Exh. SS. [Even ACandS was linked to the BMA Building athough Plaintiff asked
Relator if ACandS dso supplied products to the Claycomo plant] Reator was represented at
Roy Dietiker’'s deposition when he testified to these exposures in his home or a&a BMA. Exh.
R To now argue that these Defendants are the John Does whose asbestos products are at the

Claycomo plat is blaant misrepresentation.  Plaintiff does NOT know the identity of al John
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Doe Defendants. That iswhy the discovery was served.
2. The Non-Uniform Discovery May Lead to the Discovery of Admissible
Evidence.
Because Relator objects to no gspedfic discovery save Uniform Interrogatory # 5 and
Uniform Request # 6, Respondent believes that the generalized issues raised by Relator as to
entire sets of discovery are not properly presented and should be denied. See eq., Stickley v.

Auto Credit, Inc., 53 SW. 3d 560, 563 (Mo. App. W.D. 2001) (notes propriety of dismissng

issues not properly presented). Neverthdess, Respondent offers the following explanation
of the vaidity of the requested specid sets of discovery.
a. Relevance of Plaintiffs First Special Set of Requests for Production
of Documents and for Building Inspection to Defendant Ford Motor
Company
Request 2 asks for x-rays taken of decedent. X-ray reports have been produced but no
x-rays. Just as Plantiffs produced decedent's medical records to dlow Redator to investigate
decedent’'s medicd higory, Hantiffs wish to invedigae that same history through employee
medical examinaions and x-rays. Defendants in asbedtos litigation routindy examine x-rays.
Paintiffs should be allowed to do so aswell.
Request 3 concerns remodding of the Ford plant. This will help identify potentid John
Doe Defendants and discover how decedent might have been exposed to asbestos from a John

Doe product or by a John Do€'s negligent actions in disturbing asbestos containing materias.
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The request is not limited in time because construction or remodeling before decedent was
there may have involved inddling asbestos that later became part of his exposure history or
contamination of the environment with asbestos dust. Remodeling at the plant after he left may
reved facts about the plat or equipment that is relevant to decedent’'s exposure by virtue of
ingpections, tests, or surveys for asbestos content, before demolition as required by law or
good practice. For example, subsequent remodeing records may reved that specific paint
shop ovens contained asbestos.

Request 4 concerns oven burners used in the pant area where decedent worked. The
same comments about time apply here.  Further, some of the ovens may have been removed.
The records may be the only evidence that exists concerning this source of exposure. This
could dso identify additiona defendants.

Request 5 asks for plant layouts in specific years. This is necessary to gan an
understanding of decedent’'s exposure. Limiting the production to a specific area only will
digort the picture and cause confuson, given that indudtrid hygiene experts will tedtify
concerning environmental and/or cross-contamination and exposure.

Request 6 asks for plant layouts that show where the asbestos was a in the plant. They
inform management of the location of asbestos in the building and help Paintiffs prove how
aparticular product in an area could have contributed to an exposure to decedent.

Request 7 asks for documents pertaining to the Reaor's “Mesothdioma Deeths’ lig
of Ford employees. Exh. JJ. The memo dates that it was compiled from information in “the

mortdity file” The “mortdity filé’ has not been produced nor has the lig of “Mesothelioma
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Deaths” This will prove tha Reaor was aware that asbestos could and did cause
mesothedioma and that asbestos at low levels, lower than when working with brakes on personal
vehicles, could and did cause mesothdioma and that the type of asbestos fiber in the brakes
could cause mesothdioma  Further, it will help to prove the punitive damages clam aganst
Relator.

Requests 8 and 9 dso concern specific documents in Relator’s possession.  Exh. M and
P. Both documents were written by Defendant Scott to Ford Headquarters stating the need for
medica monitoring of Claycomo employees for asbestos disease and for an asbestos survey
of the Claycomo plant. Relator's postion on this discovery is unclear. Relator is apparently
limting its search for documents through this Petition for a Writ after dating tha no
documents exig.

Request 10 concerns budget estimates for medicd monitoring of Ford employees. This
is a central issue in the case. Did Ford undertake medicad monitoring a some plants and not
others? Was Claycomo one of these plants? Was Claycomo's environment hazardous? These
facts go to the heart of the case, particularly regarding Ford's knowledge about the hazard's of
low-level exposures. Moreover, monitoring would have involved a warning to Decedent about
ashestos and relates to Plaintiff’s claims and Relator’ s affirmative defenses.

Request 13 asks for documents produced in other asbestos cases. Relator’s “national
discovery counsd” informed PlantiffS counsd that he oversees discovery in dl Rdator's
cases. He indicated that he had people looking in its discovery materids for responsve

documents. Given the large number of asbestos cases in the U.S, there is no reason to require
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each plantiff to investigate their cases anew. Such a requirement would grossly increase the
cost of litigaion for each injured person, dl so that Relator could make different statements
from case to case. (Note Reator's satement in this writ petition that it must perfform manud
searches of dl workers compensation files (Relator’s Exhibit U at p. A343) and compare that

with its statement in the case of Congtance Stables v. Generd Motors Corp., (Exh. DD at pp.

250-251) where Relator sad in response to discovery that it has a computer program to search
for asbestos-related workers compensation records) Rdator must make a full disclosure

Requests 14 and 15 concern Relator’'s membership in the Nationa Safety Council and
the Indudtrid Hygiene Foundation. These organizations generated many documents concerning
asbestos hedth hazards. As a member, Reator receved many, if not al of these materids.
These materids may demondtrate Relator's awareness of the asbestos hazards that caused
decedent’s death.

Request 16 asks Redator to dlow entry into the plat for inspection. While Pantiffs
counsel was previoudy alowed a short inspection, the inspection was incomplete, highly
resricted and aranged in such hasty order that Plaintiffs were not able to get a testifying
expert to attend. Then, Relator's counsd redtricted the photographs taken in the plant to such
few areas that the pictures are virtudly usdess and unrepresentative of the plant where claims
for exposure against John Doe Defendants are currently pending.

b. Relevance of Plaintiffs First Special Set of Interrogatories and
Requests for Production of Documents to Defendant Ford Motor
Company.
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This set of discovery is dso follow-up based upon documents obtained from Relator
and others.  The interrogatories may lead to the discovery of information pertaining to
Relator's knowledge of asbestos hedth hazards, including hazards a levels comparable to or
lower than levds found when working with brakes, as well as to Reator's specific ability to
gve a direct waning to decedent about asbestos and his hedth. If it has no liability for the
exposures, Relator may dam that these exposures caused the decedent’s death rather than the
exposure to the brakes decedent used. Further, these interrogatories, like the foregoing, may
lead to the discovery of additional defendants.

Interrogatories 1 and 2. These interrogatories ask about the uses of asbestos at the
Claycomo plant during the years in which decedent was an employee and &bout the
manufacturers of those products. Ford gave no answer save to offer to produce its building
aurveys and a short document created for Defendant Scott in 1980. Plaintiffs aready had these

documents. they led to the issuance of this follow-up discovery. Relator offered to

supplement the answer a some point in the future regarding the paint booth, paint oven and

pant and ol mix room, but gave no specific satement of when it would serve those
supplemental answers. Relator’'s Exh. P-9 a pp. 197-198. However, it now seeks to avoid
production through this Petition for a Writ. What asbestos was used in the manufacturing
process and when? What asbestos was used in the repair of the facility? Documents
previously produced do not describe the uses or the years of such use. This information may
lead to the identity of John Doe Defendants.

Interrogatory 3. This asks about the use of asbestos paper at the plant. Paintiffs have
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located Ford purchase records for many rolls of asbestos paper for ddivery to Claycomo.
How and why was asbestos paper used? This could lead to information regarding exposure and,
potentidly to the identity of a John Doe defendant.

Interrogatory 4. This concerns periodic medicad monitoring of employees for asbestos
disease which is rdevant and materid to the issue of Reator's knowledge of asbestos hazards,
particulaly from the same fiber used in the brakes at issue and at levels lower than those to
which decedent was exposed. Defendant Scott was aware that monitoring was necessary
because dl employees at Ford were being exposed to asbestos. The levd of that exposure was
lower than that to which decedent was exposed when using Reator's brake products at
decedent’s home.

Interrogatory 5. This asks for names of persons who worked with decedent. Relator
refused to gve any answer because gving a full answer was deemed impossble Redator
cannot refuse to identify fact witnesses known to it.

Interrogatory 6 and 7. These interrogatories ask about chest x-rays of decedent. Ford
did produce some medicad records concerning decedent including some Xx-ray reports.
Fantiffs want a medicd expert to review these x-rays. Indeed, Plantiffs sgned medica
authorizations adlowing Relator to obtain al of decedent’'s medica records from his outsde
treaters, yet Relator refuses to dlow Plantiffs to see medicd x-rays that Relator took. This
is basic discovery.

Request 1. This asks for al documents identified or referenced in answers to these

interrogatories.  Since the answers to interrogetories were insufficient as aforesaid, the
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response to the request for production was likewise insufficient.

The Divison of Workers Compensation is not the exclusve forum for discovery of
dl issues related to companies that employ people. The discovery that Respondent ordered
is cdealy intended to invedtigate facts pertinent to the surviving avil dams agang Redator
and the John Doe Defendants.

. RESPONSE TO RELATOR’'S SECOND POINT

RELATOR ISNOT ENTITLED TO AN ORDER PROHIBITING RESPONDENT FROM
COMPELLING THE DISCOVERY AT ISSUE BECAUSE RESPONDENT PROPERLY
EXERCISED ITSDISCRETION.

Relator argues that the discovery is overly broad and burdensome and then primarily
discusses discovery that it has now supplemented. This is the same discovery that Relator has
answered in numerous asbestos cases across the United States.  Clearly, if Reaor has
answered thistype of discovery before, the burden to give afull answver hereisminimd.

Relator contends that uniform interrogatory 5 is an interrogatory that  is too
burdensome to answer. Rdator's Exhibit P.1-3. This interrogatory asks Relator to identify
the asbestos-containing products that it desgned, manufactured or sold. This was the specific
uniform interrogatory unsuccessfully challenged by A.P. Green in its 1995 writ petition. Exh.
V-X.

Rdator offered a supplementa answer which is far from a complete answer and Sates
“Ford manufactured and sold some vehicles that incorporated friction components such as

brake linings brake pads, and clutch facings, which were composed, in part, of asbestos. . .”
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Relator's Exh. P-2 a p. 193. Rdator liged no other products in this answer, arguing tha a
more thorough answer would entail too much burden and expense. However, Relator has
produced documents that demondtrate that it undertook this burden a least by 1977, agan in
1980, and did, in fact, identify products and put that information on a computer. Exh. K, L and
O. An April 15, 1980 Inter Office Memo entitled: “Identification of Production Materiads and
Components Containing Asbestos’ contains a nine page list of asbestos-containing products
used in Ford vehides such as gaskets, sed assemblies, switch assemblies, hub assembly, air
brake compressor, muffler assembly, cigar lighter and engine assemblies. Exh. OO. It is
unclear why Relator did not include these products in its answer. Clearly, if the products could
be liged in a document generated 24 years ago, there is no burden to include that same
information in aresponse to Plantiffs current request.

Yet even the answer concerning brakes and clutches was incomplete. A more thorough
answer could have been provided. On September 16, 2004, Relator answered interrogatories

in the case of Robert Johnson, et d. v. DamlerChryder Corp., et al., Circuit Court of Jackson

County, Misouri, Case No.: 04CV219314. Rdator was asked to identify specific vehicles
containing specific brake linings Relator did give what it purported to be a complete answer
concerning brakes and dutches. Exh. PP. Reator should have provided this information in
response to Interrogatory 5 herein. It is unclear why Relator chooses to give vague answers
in this case when it gives more complete answvers in another in the same jurisdiction when it
has the spedfic information requested. Reator’'s answer to Interrogatory 5 is an example of

the incomplete answers that led to the motions to enforce, below.
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Relator possesses this information on computer systems and is able to provide specific
information concerning its use of asbestos in Ford vehides through word searches on its
computer system. Exh. QQ, Affidavit of George Sarkisan.

Relator chalenges Request No. 6 concerning workers compensation claims and argues
that it would cost millions of dollars to manudly search its workers compensation files
However, Relator does not advise this court that it swore in another asbestos case that it has
many of its workers compensation records computerized and searchable in that form. Relator
swore in its Pettion that it is not able to quickly search its files for such workers
compensation dams dding “Responding to Request No. 6 done would require thousands of
hours and no less than $2,753,600.00.” Reator's Exhibit U a p. A 342. Reator stated further
that

Ford's workers compensation files are not indexed by disease or injury
type, but rather are merdy organized by employee name or employee
number; (c) Ford's workers compensation files are not indexed by job
description or category, but rather are medy organized by employee
name or employee number; and (d) there is no computerized database of
dl workers compensation dam information that would alow retrieva
of dl the information sought.

Id. at p. A 338.

However, in a 1990 Horida case, Congance Stables v. General Motors Corp., Rdator

answered discovery on thisissue asfollows:.



3. Has Ford been a party to any Workers Compensation Claim made by
aworker dleging asbestos's, lung cancer or mesothelioma?

ANSWER: However, commencing in 1988, workers compensation

records have been maintained on a computer data base. A word

sear ch was done for_the terms asbestosis, lung cancer and

mesothelioma. That search came up with 114 references to

ashestosis, 23 references to lung cancer and no references to

mesothelioma. Ford will make workers compensation files that

have these references availabl e for inspection.

Exhibit DD at pp. 250-251 (Emphasis added).

Relator's pogtion is troubling. First, Relator has not produced those clams which its
computer could identify nor has it used the computer to ad its search. Second, Relator did not
mention this computer database when it filed its Writ Petition to the Missouri Court of
Appeds.

It mentions it now only after Respondent did so in response to the Writ Petition in the
Court of Appeds, which Reator lost. Its explanation of the database today is not persuasive
and rases a more troubling question: if Relator was being asked to produce workers
compensation clams  by1990 and did create a computer program to track those clams, why
has Relator continued to organize its ashestosrelated workers compensation clam files in
such a way that enables a “burdensome’ argument 15 years later in this case? Reator

goparently intentiondly files its dams to in an unorganized manner in order to clam burden
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and thereby avoid ther production in these asbestos actions and to dlow it to rase an
objection of burdensomeness. This is &kin to hiding evidence. This conduct should not be
rewarded by a Writ dlowing Relator to refuse production and to continue recording its clams
in this fashion.

Relator objects to discloang the names of persons that worked with decedent claming
that this, too, is burdensome. Relator’s argument of burden carries no weight.

Hndly, as to the badance of discovery requests covered by the Respondent’'s Order
intead of offaing specific objections and argument to specific discovery, Reator lumps dl
the discovery together as objectionable because it seeks “work-rdated clams’ or is overly
broad and burdensome. As concerns the objections of overly broad and burdensome, these
objections violae Sixteenth Judicid Circuit Loca Court Rule 32.2.3, which requires that
“objections to interrogatories ddl be stated with factud specificity and shall concisdy set
forth the reasons wherein and why the interrogatory is objectionable” Exhibit TT.  The Rule
further requires that “[getting out abstract objections, such as, but not limited to,
‘burdensome,” ‘over broad, ‘irrdevant,” ‘privileged, ‘work product’ with no further discussion
of wherein and why the interrogatory is objectionable on such grounds is not in compliance
with this rule and such objections will not be consdered by the Court” 1d. Reator has not
shown in a credible way why it should not answer the ordered discovery.

[11. RELATOR SHOULD HAVE ATTEMPTED TO REDUCE ITS BURDEN BY

FILING A MOTION FOR PROTECTIVE ORDER.

The Missouri Rules of Civil Procedure are established to dlow both sides of a case to
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invedigate thar dams and defensess.  When a paty feds that a discovery request is
burdensome or seeks objectionable materids, the rules have an outlet for that problem, a
motion for a protective order. Rule 56.01. A motion for protective order alows a party to
explan to a court what parts of a discovery request are too burdensome or objectionable and
why and to seek less redtrictive means of discovery. To obtain such rdief, however, the party
seeking the rdief must specify the discovery a issue and dtae the specific way in which the
discovery is burdensome. The court may then set limits on the discovery.

In this ingance, had Relator sought a motion for protective order, the Respondent could
have heard dl facts concerning the supposed “burdens’ and fashioned a limitation. However,
Relator instead chose an al or nothing approach. Because it believes that it cannot produce
all discoverable maenid, it should not have to produce any. Even though it has in its
immediate possession, or, within reasonable access, information which is discoverable,
Relator refuses to produce it because Reator believes that it cannot possbly give a full and

complete answer. Thisdl or nothing position iswrong and should not be rewarded.

CONCLUSION

Relator has faled to demondrate that the discovery was ordered without jurisdiction
or through an abuse of discretion. Respondent had and has jurisdiction to enter the at-issue
Orders.  Vdid clams are pending againgt Relator and the a-issue discovery relates to those
cdams

We have come a long way snce the days of the “sporting theory of justice” Pre-trid
discovery performs important and legitimate functions. The benefits are numerous. liberd
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discovery ads in the ascertanment of truth, early disclosure promotes early settlement,
surprise is diminated, issues are narrowed, trid preparation is facilitated and “relevant”

informetion is obtained. State ex rd. Kawasaki Motors Corp., U.SA. v. Ryan, 777 SW.2d 247,

251 (Mo. App. ED. 1989). See aso Wilkerson v. Prelutsky, 943 S.W.2d 643, 649 (Mo. banc

1997); State ex rd. Plank v. Koehr, 831 SW.2d 926, 927 (Mo. banc 1992), State ex rd. State

V. Riley, 992 SW.2d 195, 197 (Mo. banc 1999). Reator's Petition for Writ of Prohibition

must be denied
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| do hereby certify that on February _, 2005, a true and correct copy of the foregoing
was served viaU.S. Mail, postage pre-paid on the following

The Honorable W. Stephen Nixon
16™ Judicid Circuit

415 E. 12" Street

Kansas City, MO 64106
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Crag S. O’ Dear

Jeremiah J. Morgan

Bryan CaveL.L.P.

3500 One Kansas City Place
1200 Main Street

Kansas City, MO 64105

and

Thomas Rice, ES.

Baker, Sterchi, Cowden & Rice, L.L.C.

2400 Pershing Road, Suite 500

Kansas City, MO 64108
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